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HOUSE BI LL 1275

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Representatives Roach, FEricks, Hurst, Strow, Santos, Newhouse,
Si npson, Haler, O Brien, Pearson and MCune

Read first tinme 01/16/2007. Referred to Commttee on Judiciary.

AN ACT Relating to records in a crimnal case; and adding a new
chapter to Title 10 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that many busi nesses,
associ ations, and organi zations providing goods and services to the
public, conducting other activity in Washington, or otherw se affecting
residents of Washington now operate nationally or globally and often
mai ntain their business records in a location outside the state of
Washi ngt on. The legislature further finds that bringing persons or
organi zations commtting crinmes in Washington to justice is a matter of
great public interest because crinmes have a significant effect on
busi nesses, associ ations, and other organi zations that conduct busi ness
in Washington, as well as on Washington citizens. Crimes result in
significant harmand | osses to persons, businesses, associations, and
other organizations victimzed, as well as persons not directly
victim zed when businesses or others nore directly affected by the
crimes nust raise prices to cover crinme |osses. The ability of |aw
enforcement and the crimnal justice system to effectively perform
their duties to the public often depends upon | aw enforcenent agenci es,
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prosecutors, and crimnal defense attorneys being able to obtain and
use records relevant to crimes that affect Washington's citizens,
busi nesses, associ ations, organi zations, and others who provi de goods
or services, or conduct other activity in Washington. |In the course of
fulfilling their duties to the public, law enforcenent agencies,
prosecutors, and crimnal defense attorneys nust frequently obtain
records fromthese entities, and be able to use the records in court.
The ability to obtain and use these records has an inpact on Washi ngton
citizens because it affects the ability to enforce Wshington's
crimnal laws and affects the deterrence value arising from crimna
prosecuti on. Ef fectively conbating crime requires laws facilitating
and requiring that all those who possess records relevant to a crimnal
i nvestigation conply with the |egal process issued in connection with
crimnal investigations or litigation.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Adverse result" includes one of the followng possible
conseqguences:

(a) Danger to the life or physical safety of an individual;

(b) Aflight from prosecution;

(c) The destruction of, potential loss of, or tanpering wth
evi dence;

(d) The intimdation of potential wtnesses;

(e) Jeopardy to an investigation or undue delay of a trial.

(2) "Applicant™ neans a |aw enforcenent officer, prosecuting
attorney, deputy or special deputy prosecuting attorney, or defense
attorney who is seeking crimnal process under section 3 of this act.

(3) "Crimnal process" neans a search warrant or |egal process
i ssued pursuant to RCW 10.79.015 and CR 2.3; any process issued
pursuant to chapter 9.73, 9A 82, 10.27, or 10.29 RCW and any other
| egal process signed by a judge of the superior court and issued in a
crimnal matter which allows the search for or commands production of
records that are in the actual or constructive possession of the
recipient, regardless of whether the recipient or the records are
physically located within the state.

(4) "Defense attorney" neans an attorney of record for a person
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charged with a crinme when the attorney is seeking the issuance of
crimnal process for the defense of the crimnal case.

(5 "Properly served" neans delivery by hand or in a manner
reasonably allowing for proof of delivery if delivered by United States
mai |, overnight delivery service, or facsimle to the recipient
addressee of crimnal process.

(6) "Recipient"” neans a person, as defined in RCW9A 04.110, or a
busi ness, as defined in RCW5. 45. 010, upon whom cri m nal process issued
under this chapter is properly served.

NEW SECTION. Sec. 3. The followng shall apply to any crimna
process allow ng for search of or commandi ng production of records that
are in the actual or constructive possession of a recipient who
receives service outside Wshington, regardless of whether the
reci pient or the records are physically located wthin the state.

(1) When properly served with crimnal process issued under this
section, the recipient shall provide the applicant all records sought
pursuant to the crimnal process. The records shall be produced wthin
twenty business days of receipt of the crimnal process, unless the
process requires earlier production. An applicant may consent to a
recipient's request for additional tinme to conply with the crimna
process.

(2) Crimnal process issued under this section nmust contain the
followng |anguage in bold type on the first page of the docunent:
"This [warrant, subpoena, order] is issued pursuant to RCW [insert
citation to this statute]. A response is due within twenty business
days of receipt, unless a shorter tine is stated herein, or the
applicant consents to a recipient's request for additional tine to
conply.™

(3) If the judge finds that failure to produce records wthin
twenty business days would cause an adverse result, the crimnal
process may require production of records within |less than twenty
busi ness days. A court may reasonably extend the tinme required for
production of the records upon finding that the recipient has shown
good cause for that extension and that an extension of tinme would not
cause an adverse result.

(4) When properly served with crimnal process issued under this
section, a recipient who seeks to quash the crim nal process nmust seek
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relief fromthe court where the crimnal process was issued, within the
time originally required for production of records. The court shal
hear and decide the notion no later than five court days after the
nmotion is filed. An applicant's consent, under subsection (1) of this
section, to a recipient's request for additional time to conply with
the crimnal process does not extend the date by which a recipient nust
seek the relief designated in this section.

NEW SECTION. Sec. 4. (1) Upon witten request fromthe applicant,
or if ordered by the court, the recipient of crimmnal process shall
verify the authenticity of records that it produces by providing an
affidavit, declaration, or certification that conplies with subsection
(2) of this section and providing contact information for the person
conpleting the affidavit, declaration, or certification. Records
produced in conpliance with this section are adm ssible as evi dence.

(2) Arecord provided by a recipient of crimnal process under this
section shall not be excluded as hearsay evidence or for |ack of
foundation or authentication if acconpanied by an affidavit,
declaration, or «certification by its record custodian or other
qual ified person that attests to the foll ow ng:

(a) The record was nade at or near the tinme of the act, condition,
or event set forth in the record by, or frominformation transmtted
by, a person with know edge of those matters;

(b) The record was nmade in the regular course of business;

(c) States the identity of the record and sets forth the node of
its preparation; and

(d) If such record is not the original, it is a duplicate that
accurately reproduces the original.

(3) No evidence in the records in the formof opinion or diagnosis
is adm ssible under this section unless the opinion or diagnosis would
ot herwi se be adm ssi bl e.

(4) A party intending to offer a record into evidence under this
section nust provide witten notice of that intention to all adverse
parties, and nust make the record and affidavit, declaration, or
certification available for inspection sufficiently in advance of their
offer into evidence to provide an adverse party with a fair opportunity
to challenge them A notion opposing adm ssion in evidence of the
record shall be nade and determ ned by the court before trial and with
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sufficient time to allow the party offering the record tinme, if the
motion is granted, to produce the custodian of records or other
qualified person at trial, without creating hardship on the party or on

the <custodian or other qualified person. A notion opposing
introduction of the records nust be based on one or nore of the
foll ow ng reasons: (a) Failure to conply with this section; (b)

failure of the records, as proposed to be offered, to be substantially
understood w thout further explanation and no other wtness is
available to explain them or (c) admssion of the records would
vi ol ate ER 403.

(5) Failure by a party totinely file a notion under subsection (4)
of this section shall constitute a waiver of objection to adm ssion of
t he evidence, but the court for good cause shown may grant relief from
the waiver. Wien the court grants relief from the waiver, and
thereafter determnes the custodian of records shall appear, a
conti nuance of the trial may be granted to provide the proponent of the
records sufficient tine to arrange for the necessary witness to appear.

(6) Nothing in this section precludes either party fromcalling the
custodi an of record of the record or other witness to testify regardi ng
t he record.

NEW SECTION. Sec. 5. A Washington recipient, when served wth
process that was issued by or in another state that, if it were issued
in Washington, would be crimnal process, shall conply wth that
process as if that warrant or other qualifying | egal process had been
i ssued by a Washi ngton court.

NEW SECTION. Sec. 6. A recipient of crimnal process or process
under sections 2 and 5 of this act, and any other person that responds
to such process is imune fromcivil liability for conplying with the
process, and for any failure to provide notice of any disclosure to the
person who is the subject of or identified in the disclosure.

NEW SECTION. Sec. 7. A judge of the superior court may issue any
crimnal process to any recipient at any address, within or w thout the
state, for any matter over which the court has crimnal jurisdiction
pursuant to RCW 9A. 04. 030. This provision does not limt a court's
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authority to issue warrants or |egal process under other provisions of
state | aw

NEW SECTION. Sec. 8. Sections 1 through 7 of this act constitute
a new chapter in Title 10 RCW

~-- END ---
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